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UPDATE OF INITIAL STATEMENT OF REASONS 
As authorized by Government Code section 11346.9, subdivision (d), the California 
Environmental Protection Agency (CalEPA) incorporates by reference the following 
agency statements:  
 

 15-Day Public Notice and Comment Period and Updated Informative Digest  
o mailed to requesting persons and made available on the CalEPA Unified 

Program website:  https://calepa.ca.gov/wp-
content/uploads/sites/62/2018/03/15-Day-Notice.pdf  

 Initial Statement of Reasons- Supplement  
o mailed to requesting persons and made available on the CalEPA Unified 

Program website: https://calepa.ca.gov/wp-
content/uploads/sites/62/2018/03/ISOR-Supplement.pdf  

 
The 15-Day Public Notice and Comment Period, Updated Informative Digest and Initial 
Statement of Reasons- Supplement documents provide details on amendments made to 
the proposed text as a result of public comments received during the 45-Day Public 
Notice and Comment Period (November 3, 2017 through December 18, 2018).  Though 
considered significantly related to the initially proposed text, CalEPA has determined each 
amendment to be non-substantial. 
 
Prior to the finalization of this rulemaking package, in order to maintain consistency with 
federal reporting requirements as mandated by section 25404, subdivision (d), of the 
Health and Safety Code, CalEPA completed a separate and independent rulemaking 
package, having no regulatory effect (Office of Administrative Law Regulatory Action 
Number 2017-1129-01).  The necessity and purpose of that rulemaking package was 
replacement of five previously used hazardous material reporting categories [Data Field 
ID #’s 216(a) through 216(e)] with twenty-four new categories [Data Field ID #’s 216(f) 
through 216(cc)] in the California Environmental Reporting System (CERS) Data 
Dictionary. These new data fields are reflected in the final text of this rulemaking, however 
the adoption of these new data fields was not included in the initial publication of the 
proposed text of this rulemaking package. 
 
LOCAL MANDATE DETERMINATION 
CalEPA has determined that the proposed amendments to Title 27 will not impose a 
mandate on any local agency or school district.  
 
 
 
 
 
 
 
 
 

https://calepa.ca.gov/wp-content/uploads/sites/62/2018/03/15-Day-Notice.pdf
https://calepa.ca.gov/wp-content/uploads/sites/62/2018/03/15-Day-Notice.pdf
https://calepa.ca.gov/wp-content/uploads/sites/62/2018/03/ISOR-Supplement.pdf
https://calepa.ca.gov/wp-content/uploads/sites/62/2018/03/ISOR-Supplement.pdf
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SUMMARY AND RESPONSE TO COMMENTS 
 
The comments received during the 45-Day Public Notice and Comment Period 
(November 3, 2017 through December 18, 2018) and CalEPA’s responses are provided 
below.  CalEPA receive no comments at the Public Hearing held on December 18, 2017. 
 

Division 1, Subdivision 4 (Unified Program) 

Comment #: 1 

Date Submitted: Relative Section: Submitted By:  

December 7, 
2017 

Article 1: Introduction 
§15100. Unified Program. 
(b)(2)(A) 

Lawrence Collins, Deputy Fire Chief 
Special Operations and Hazardous Materials Section 
Fire and Rescue Division 
California Governor’s Office of Emergency Services 

Comment: “Cal OES has responsibility for the Area Plan, CalARP, and HMRRP (HMBP) 
programs.” 

CalEPA 
Response: 

CalEPA will prepare a new rulemaking package in 2018 that is responsive to this 
comment.  The California Governor’s Office of Emergency Services (Cal OES) is 
encouraged to propose revised regulatory text to CalEPA during the 2018 
regulatory rulemaking that provides clarification of Cal OES responsibilities in 
relation to the Unified Program and that identifies areas of overlap in 
responsibilities between Cal OES and Unified Program Agencies as well as Cal OES 
and the Office of the State Fire Marshal.  CalEPA will not be revising regulatory 
text at this time to address the comment as it is outside the scope of this 
proposed rulemaking. 

Comment #: 2 

Date Submitted: Relative Section: Submitted By:  

December 7, 
2017 

Article 1: Introduction 
§15100. Unified Program. 
(b)(2)(A) 

Lawrence Collins, Deputy Fire Chief 
Special Operations and Hazardous Materials Section 
Fire and Rescue Division 
California Governor’s Office of Emergency Services 

Comment: “The CalARP program responsibilities are clarified as follows:  
(i) Cal OES will coordinate program responsibilities concerning CalARP activities, 

pursuant to HSC Section 25534.05. 
(ii) The CUPA will establish procedures for acceptance, tracking and 

maintenance of CalARP Risk Management Plans and registration forms from 
regulated stationary sources. 

(iii) The CUPA will establish procedures for acceptance, tracking and 
maintenance of reports of any release or threatened release of a hazardous 
material which poses the potential for significant risk to human health, 
safety, and environment. 

(iv) The CUPA will ensure emergency response personnel and OES full access, 
upon request, to information collected and maintained regarding 
implementation of CalARP program elements.” 
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CalEPA 
Response: 

We interpret this comment as a narrative description of the Cal OES and Certified 
Unified Program Agencies’ (CUPA) responsibilities relative to implementing the 
California Accidental Release Prevention Program.  No overlap in responsibility is 
present, therefore there is no need to clarify overlap of responsibilities between 
Cal OES and the CUPA.  CalEPA will not be revising regulatory text at this time to 
address the comment as it is outside the scope of this proposed rulemaking. 

Comment #: 3 

Date Submitted: Relative Section: Submitted By:  

December 7, 
2017 

Article 1: Introduction 
§15100. Unified Program. 
(b)(2)(A) 

Lawrence Collins, Deputy Fire Chief 
Special Operations and Hazardous Materials Section 
Fire and Rescue Division 
California Governor’s Office of Emergency Services 

Comment: “The Area Plan program was established in 1986 as a planning tool for local 
government agencies to respond to and minimize the impacts from a release or 
threatened release of a hazardous material.  It requires the UPA to create an Area 
Plan pursuant to CCR T19, Division 2, Chpt 4, Article 1 and 3, and HSC section 
25501.  Both the Hazardous Material Business Plan Program (HMBP) and CalARP 
programs provide a basis for the information to be used to document in the Area 
Plan the appropriate level of emergency planning necessary to respond to a 
release (HSC Section 25503).  The standards for the area plans in the regulations 
adopted pursuant to subdivision (a) shall provide for the elements listed in 
subdivision (c).” 

CalEPA 
Response: 

This comment is interpreted as a narrative description of the history of the Area 
Plan program.  As development of an Area Plan is the responsibility of the CUPA, 
and is not the responsibility of Cal OES, no overlap in responsibility is present; 
therefore, there is no need to clarify overlap of responsibilities between Cal OES 
and the CUPA.  CalEPA will not be revising regulatory text at this time to address 
the comment as it is outside the scope of this proposed rulemaking. 

Comment #: 4 

Date Submitted: Relative Section: Submitted By:  

December 7, 
2017 

Article 1: Introduction 
§15100. Unified Program. 
(b)(2)(A) 

Lawrence Collins, Deputy Fire Chief 
Special Operations and Hazardous Materials Section 
Fire and Rescue Division 
California Governor’s Office of Emergency Services 

Comment: “The CUPA will integrate information from the HMBP submitted into the 
development and implementation of an area plan, as defined in Health and Safety 
Code Chapter 6.95, Article 1, within their jurisdiction.  The Legislature hereby 
finds and declares that persons attempting to do business in this state are 
increasingly experiencing excessive and duplicative regulatory requirements at 
different levels of government (HSC 6.95 Section 25504(a)).” 

CalEPA 
Response: 

We interpret this comment as a narrative description.  CalEPA will not be revising 
regulatory text at this time to address the comment as it is outside the scope of 
this proposed rulemaking. 
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Comment #: 5 

Date Submitted: Relative Section: Submitted By:  

December 7, 
2017 

Article 1: Introduction 
§15100. Unified Program. 
(b)(2)(A) 

Lawrence Collins, Deputy Fire Chief 
Special Operations and Hazardous Materials Section 
Fire and Rescue Division 
California Governor’s Office of Emergency Services 

Comment: “Pursuant to HSC 6.95 Section 25504(b), in order to streamline and ease the 
regulatory burdens of doing business in this state, compliance with Section 25505 
for the HMBP shall also suffice to meet the requirements for a Hazardous 
Materials Management Plan (HMMP) and the Hazardous Materials Inventory 
Statement (HMIS) as set forth in the California Fire Code (CFC) and its appendices, 
to the extent that the information in the CFC is contained in Section 25505.” 

CalEPA 
Response: 

We interpret this comment as a narrative description.  CalEPA will not be revising 
regulatory text at this time to address the comment as it is outside the scope of 
this proposed rulemaking. 

Comment #: 6 

Date Submitted: Relative Section: Submitted By:  

December 7, 
2017 

Article 1: Introduction 
§15100. Unified Program. 
(b)(2)(A) 

Lawrence Collins, Deputy Fire Chief 
Special Operations and Hazardous Materials Section 
Fire and Rescue Division 
California Governor’s Office of Emergency Services 

Comment: “The CUPA shall provide access to the information collected in the statewide 
information management system to emergency response personnel on a 24-hour 
basis.” 

CalEPA 
Response: 

CalEPA interprets the intent of this comment as addressed by Article 5: 
Implementation and Maintenance of the Unified Program.  §15180. Maintenance 
of Certification and Administration. (e)(4).  CalEPA will revisit this interpretation 
for the 2018 revisions, but will not be revising regulatory text at this time to 
address the comment as it is outside the scope of this proposed rulemaking.  

Comment #: 7 

Date Submitted: Relative Section: Submitted By:  

December 7, 
2017 

Article 1: Introduction 
§15100. Unified Program. 
(b)(2)(A) 

Lawrence Collins, Deputy Fire Chief 
Special Operations and Hazardous Materials Section 
Fire and Rescue Division 
California Governor’s Office of Emergency Services 

Comment: “CalOES shall adopt, after public hearing and consultation with the OSFM and 
other appropriate public entities, regulations for minimum standards for business 
plans and area plans.  All business plans and area plans shall meet the standards 
adopted by the Office, (HSC 6.95 Section 25503 (a)).” 

CalEPA 
Response: 

CalEPA interprets the intent of this comment as addressed by Article 1: 
Introduction.  §15100. Unified Program. (b)(2) and as a narrative description.  
CalEPA will not be revising regulatory text at this time to address the comment as 
it is outside the scope of this proposed rulemaking.   
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Comment #: 8 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 1: Introduction 
§15100. Unified Program. 
(b)(2)(B)(i) 

Bill Jones, Chief 
County of Los Angeles Fire Department 
Health Hazardous Materials Division 
Certified Unified Program Agency 

Comment: “The overlap is not between the CUPA and the Office of the State Fire Marshal 
(OSFM) but the OSFM and California Office of Emergency Services (Cal OES) in 
terms of their specific jurisdictional responsibility.  Furthermore, Hazardous 
Materials Management Plan/Hazardous Materials Information System 
(HMMP/HMIS) language was specifically placed in SB 1082 (Calderon) and 
subsequent regulations with much emphasis by the Fire Department 
representatives, to ensure there was no duplication between the CUPA request 
for inventory information and fire prevention requests for the same.  At the State 
level, the original legislation did not have the OSFM overseeing what is clearly Cal 
OES Chapter 6.95 language.  In fact, Chapter 6.95 would override the fire 
prevention HMMP/HMIS implementation when it comes to HMMP/HMIS 
responsibilities at the local level; it is not to ensure compliance with Chapter 6.95, 
Article 1.  This would be the responsibility of the CUPA with Cal OES oversight.  I 
would suggest instead that the language addresses the overlap and the 
coordination necessary between Cal OES and the OSFM.” 

CalEPA 
Response: 

CalEPA will prepare a different rulemaking package responsive to this comment in 
2018.  (We encourage submission of the proposed text to CalEPA during the 2018 
regulatory rulemaking that will provide clarification of the overlap in 
responsibilities between CUPAs, the SFM and Cal OES relative to the 
implementation and oversight of the HMMP/HMIS and HMBP elements of the 
Unified Program.)  CalEPA will not be revising regulatory text at this time to 
address the comment as it is outside the scope of this proposed rulemaking. 

Comment #: 9 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 3: Application 
Process 
§15120. Certified Unified 
Program Agency 
Applicants. 
(h) 

Bill Jones, Chief 
County of Los Angeles Fire Department 
Health Hazardous Materials Division 
Certified Unified Program Agency 

Comment: “This is legacy language of what counties/cities had to go through to become a 
CUPA/Participating Agency (PA) in the formative years during the mid-1990s.  In 
several jurisdictions where candidate PA entities wanted to continue 
implementing their programs and the CUPA applicant did not, the matters were 
resolved in court and the PA’s were allowed to be part of the CUPA structure 
notwithstanding the desires of the CUPA.  Today, PA’s can only be removed with 
cause or if they voluntarily give up the program.  This section should close the 
door on any new applicants and should ensure PA’s can continue unless removal 
occurs under the conditions stated above. 
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(h) The current structure of unified program agencies shall continue unless a CUPA 
or PA is removed through the processes found in Section 15320 or Section 15330 
or if a CUPA or PA voluntarily gives up their program implementation.” 

CalEPA 
Response: 

Though we acknowledge the need for the clarifying language, CalEPA will 
not be revising regulatory text at this time to address the comment as it is 
outside the scope of this proposed rulemaking.  However, CalEPA will 
prepare a regulatory rulemaking package in 2018 and we encourage UPAs 
to submit proposed text to CalEPA for that revision.   

Comment #: 10 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “WSPA requests that CalEPA explain the reason for and purpose of the proposed 
Refinery Safety portion of the state surcharge.” 

CalEPA 
Response: 

The recommendations of the Governor’s Interagency Working Group on Refinery 
Safety contained in the “Improving Public and Worker Safety at Oil Refineries” 
report (February 2014) and the requirements of AB 1649 and AB 1646 require 
state agency coordination of refinery safety activities, including continued 
coordination responsibility for the Interagency Refinery Task Force and public 
outreach and education efforts. The purpose of the Unified Program Refinery 
Safety surcharge component is to support these state efforts.   

Comment #: 11 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “WSPA requests that CalEPA explain what state agencies’ costs CalEPA intends to 
cover with the proposed Refinery Safety portion of the state surcharge.” 

CalEPA 
Response: 

The Refinery Safety surcharge will fund 60% of the employment cost for the 
refinery safety information officer position (classified by the California State 
Personnel Board as an Environmental Program Manager), contracts, consultant 
and travel costs associated with public outreach efforts (e.g., refinery safety 
forums and public meetings required by Assembly Bill 1646), development of 
guidance for implementation of safety practices relative to applicable Unified 
Program regulations, and public safety and awareness training. 
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Comment #: 12 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “WSPA requests that CalEPA explain why the Refinery Safety surcharge is 
necessary for state agencies to carry out their current Unified Program duties.” 

CalEPA 
Response: 

The current efforts and activities performed under the Refinery Safety program 
are being funded by the Unified Program Account, which without an identified 
revenue source, will create a structural deficit in available Unified Program 
funding.  Establishment of the Refinery Safety surcharge ensures the continuation 
of ongoing coordinated refinery safety efforts and activities. 

Comment #: 13 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “WSPA requests that CalEPA explain why CalEPA has not provided an analysis of 
these costs under the fee accountability program, or an analysis of whether the 
proposed Refinery Safety surcharge will yield more efficient and cost-effective 
operation of the Unified Programs.” 

CalEPA 
Response: 

As required by §15240, the Secretary annually reviews each component of the 
Unified Program surcharge to ensure the amount assessed is necessary and 
reasonable for the implementation of Certified Unified Program Agency oversight 
and program element management by state agencies with Unified Program 
responsibilities.  A structural deficit in Unified Program funding will be inevitable 
without the establishment of the Refinery Safety component of the Unified 
Program surcharge.  The Secretary determined that the Refinery Safety surcharge 
amount was reasonable on June 2, 2017, as noticed in the California Regulatory 
Notice Register, 2017, Volume No. 22-Z (published June 2, 2017).  The amount is 
necessary to continue with necessary refinery safety efforts and activities, and 
was set at a minimal level to do this in order to prevent unnecessary financial 
burden to the industry partners affected by the surcharge.  Once the Refinery 
Surcharge is collected, CalEPA will include the surcharge in the required fee 
accountability process for state surcharges. 
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Comment #: 14 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “WSPA requests that CalEPA explain what existing or new services under the 
Unified Programs will be provided by the Refinery Safety Program and the CalEPA 
Refinery Safety Officer.  Unified Program services should be defined and reviewed 
each year prior to collecting any new surcharge or surcharge component.  No 
automatic fee escalation should be built into any new surcharge or surcharge 
component.” 

CalEPA 
Response: 

The recommendations of the Governor’s Interagency Working Group on Refinery 
Safety contained in the “Improving Public and Worker Safety at Oil Refineries” 
report (February 2014) and the requirements of AB 1649 and AB 1646 require 
state agency coordination of refinery safety activities, including continued 
coordination responsibility for the Interagency Refinery Task Force and two 
annual public meetings of the agencies that participate in the Interagency 
Refinery Task Force.  The purpose of the Unified Program Refinery Safety 
surcharge component is to support the coordination efforts of the California 
Interagency Refinery Task Force and to assure continued coordinated efforts to 
protect public health and the environment surrounding refineries.   
 
As required by §15240, the Secretary annually reviews each component of the 
Unified Program surcharge to ensure the amount assessed is necessary and 
reasonable for the implementation of Certified Unified Program Agency oversight 
and program element management by state agencies with Unified Program 
responsibilities.  There is no automatic fee escalation process for any Unified 
Program surcharge component.  The Secretary determined that the Refinery 
Safety surcharge amount was reasonable on June 2, 2017, as noticed in the 
California Regulatory Notice Register, 2017, Volume No. 22-Z (published June 2, 
2017). 
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Comment #: 15 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “This new Refinery Safety addition to the state surcharge was never mentioned or 
built into the costs of new CalARP regulations (i.e., the Rand Study was silent on a 
new refinery safety surcharge).  The Western States Petroleum Association 
(WSPA) is concerned that CalEPA has failed to adequately document or assess the 
potential adverse cost impacts of this newly-proposed Refinery Safety surcharge 
component in the context of the new CalARP regulations.” 

CalEPA 
Response: 

The Refinery Safety surcharge is independent of the safety and prevention efforts 
of the California Accidental Release Prevention (CalARP) Program regulations for 
refinery worker safety.   

Comment #: 16 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “The proposed 2017/2018 state surcharge includes a new fee component for 
Refinery Safety, with a tiered rate that is based on each refinery’s ‘daily barrel 
capacity.’  There is no explanation for structuring the fee this way.  Since the 
responsibilities of the CalEPA Refinery Safety Officer and the Refinery Safety 
Program are not specified (indeed, neither exists in the Unified Program 
authorizing statutes), it is difficult to evaluate whether the proposed fee 
component is reasonable and necessary.  The Western States Petroleum 
Association (WSPA) requests that CalEPA define the responsibilities of the CalEPA 
Refinery Safety Officer and the responsibilities and elements of the Refinery 
Safety Program, and provide a rationalization of its tiered surcharge rate 
approach.” 
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CalEPA 
Response: 

The Refinery Safety Officer will be fulfilling the role of the refinery information 
officer, cited in the Recommendations of the Governor’s Report on Improving 
Public and Worker Safety at Oil Refineries, which reads: 
 

“1.2 Designate a Refinery Information Officer to provide a state-level, 
single point of contact for the public regarding the regulations and safety 
of refineries in California. The Refinery Information Officer will be a 
catalyst for improved public participation, education and outreach 
regarding refinery emissions and releases, safety metrics, regulatory 
compliance status, emergency planning and response, and the roles of 
various agencies. The Refinery Information Officer will be a member of the 
Interagency Refinery Task Force and will work with local, state and federal 
regulatory agencies to coordinate public participation efforts by the 
various regulatory programs, including regularly scheduled public updates 
to communities surrounding refineries.” 

 
The Refinery Safety Program will include implementation of the 
recommendations contained in the “Improving Public and Worker Safety at Oil 
Refineries” report (February 2014), including the following activities regarding 
refinery safety: public outreach, public education and enforcement coordination 
and improved agency coordination through ongoing Interagency Refinery Task 
Force work, including two annual public meetings of the Task Force as required by 
AB 1649. 
 
The Refinery Safety component of the Unified Program surcharge will be based 
on four tiers relative to the daily barrel capacity production of the subjected 
refinery.  Determining the amount of the applicable Refinery Safety surcharge 
based on the daily barrel production capacity at a refinery is used as a means of 
associating the surcharge amount with the relative risks and hazards of the 
refinery and the commensurate efforts required for program implementation.  
We also intend the tiered approach to help regulated businesses easily predict 
and plan what their surcharge assessment will be in future years. 
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Comment #: 17 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “The Initial Statement of Reasons (ISOR) for the proposed regulations fails to 
describe how or why the proposed ‘refinery safety’ fee covers a ‘necessary’ or 
‘reasonable’ cost incurred by CalEPA.  The ISOR simply asserts that the new fee 
will fund ‘improvement of agency oversight’ and ‘enhanced compliance and 
development of [enforcement] tools,’ but provides no rationale as to why such 
‘improvement[s],’ ‘enhancements’ and new ‘tool’ development are necessary or 
reasonable under the existing Unified Program.  California law requires more than 
blanket assertions of ‘improvement of agency oversight’ and ‘enhanced 
compliance’ before a new surcharge component can simply be created and 
targeted at a single industry regulated by the Unified Program.” 

CalEPA 
Response: 

The Refinery Safety component of the Unified Program surcharge is being 
adopted in Title 27 to authorize its collection by the affected CUPAs.  The amount 
of the surcharge was previously established upon final publication in the 
California Regulatory Notice Register 2017, Volume No. 22-Z (published June 2, 
2017), as required by §15240.  The Refinery Safety Unified Program surcharge 
component is necessary to cover the necessary and reasonable costs associated 
with coordination and public outreach and education efforts related to refineries, 
including coordination of or meetings of the Interagency Refinery Task Force as 
required by AB 1649.  
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Comment #: 18 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “There is no mention of a Refinery Safety Program in the statutes and regulations 
related to the Unified Program state surcharge.  The state surcharge is described 
in HSC Section 25404.5(b)(1) and CCR Title 27 Section 15240, and that surcharge 
and the fees charged by the Certified Unified Program Agencies (CUPAs) are 
subject to the ‘Fee Accountability Program’ described in those sections.  The Fee 
Accountability Program is intended to ‘…encourage efficient and cost-effective 
operation of the program for which the single fee and surcharge are assessed; 27 
CCR §15220(a).  The Western States Petroleum Association (WSPA) urges CalEPA 
delay finalizing the proposed surcharge regulations until it can evaluate the 
proposed Refinery Safety portion of the state surcharge under, and pursuant to, 
the Fee Accountability program, and assess whether the proposed Refinery Safety 
fee component can be justified as necessary to the efficient and cost-effective 
operation of the Unified Program.” 

CalEPA 
Response: 

The amount of the Refinery Safety surcharge was previously established by the 
Secretary of CalEPA upon final publication of his determination regarding the 
amount of the surcharge in the California Regulatory Notice Register 2017, 
Volume No. 22-Z (published June 2, 2017), as required by §15240.  As required by 
§15240, the Secretary annually reviews each component of the Unified Program 
surcharge to ensure the amount assessed is necessary and reasonable for the 
implementation of CUPA oversight and program element management by state 
agencies with Unified Program responsibilities.   
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Comment #: 19 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 5: Implementation 
and Maintenance of the 
Unified Program 
§15240. State’s 
Surcharge 
Responsibilities. 
(c)(5) 

Thomas A. Umenhofer, CCM, REPA 
Vice President 
Western States Petroleum Association 

Comment: “CalEPA’s ’30-Day Surcharge Fee Charge’ notice states: ‘Following a directive from 
the Governor’s Office, CalEPA formed an Interagency Task Force on Refinery 
Safety in August 2013 and established the position of Refinery Safety Officer to 
address recommendations from the July 2013 Governor’s Office report, 
Improving Public and Worker Safety at Oil Refineries.’ This report makes no 
reference to a Refinery Safety Officer and includes no recommendation that such 
a CalEPA position be crated as a necessary part of the Unified Program.  As stated 
above, no provision of the enabling statutes for the Unified Program mentions or 
authorizes a “Refinery Safety” program as part of the Unified Program.  HSC 
section 25404.5(b)(1) does not allow CalEPA to invent a new fee component from 
whole cloth, wholly unrelated to the Unified Program, imposed to fund desired 
‘improvements’ recommended by an ad hoc Task Force and implemented by ad 
hoc Refinery Safety Officer both existing entirely outside the existing Unified 
Program structure. The Western States Petroleum Association (WSPA) requests 
that CalEPA provide its justification and legal basis for creating a new surcharge 
component -aimed solely at a single industry- to fund a newly-created Refinery 
Safety Officer position that is not part of any existing Unified Program authorized 
by statute.” 

CalEPA 
Response: 

Petroleum refineries are subject to the regulation requirements of the California 
Accidental Release Prevention (CalARP) Program, and as such, are regulated 
under the Unified Program.  However, the Refinery Safety surcharge is 
independent of the implementation of the CalARP Program, and directed to 
achieving the Unified Program goal to reduce the impact of hazardous materials 
and waste on public health and the environment by increasing statewide and 
cross-program coordination and consistency. 
 
The surcharge will be used to implement and support CalEPA’s coordination 
efforts for the Interagency Refinery Task Force as well as public education and 
outreach regarding refinery safety and synchronized enforcement and improved 
collaboration among state and local agencies that regulate refineries and the 
regulated community. 
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Comment #: 20 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 8: Performance 
Evaluations 
§15330. Evaluation of 
CUPAs and PAs. 

Nicholas Crain, REHS, Program Chief 
Riverside County  
Department of Environmental Health 
Hazardous Materials Management Branch 

Comment: “[Comments] are submitted in the vein of ensuring a hybrid type of evaluation in 
the future (Article 8), requiring at least some in-person meetings with CalEPA and 
state agencies with Unified Program responsibilities, instead of allowing for 
offsite evaluations which the current language seems to allow for.  Specifically 
requiring at least a partial in-person evaluation seems prudent, however that is 
attained.” 

CalEPA 
Response: 

Section 15330(b), subsections (2), (3) and (4) provide for, but do not require, in-
person meetings with CalEPA and state agencies with Unified Program 
responsibilities.  CalEPA is actively working with Unified Program state agency 
representatives and the Evaluation Workgroup (which consists of state agency 
representatives and Certified Unified Program Agency representatives) to develop 
a “hybrid” performance evaluation process that will incorporate the following 
components: 

 remote review of electronic data submitted by the CUPA in the California 
Environmental Reporting System (CERS) 

 oversight and/or verification inspections of facilities for applicable 
program elements 

 review of facility file information for each program element at the CUPA 
office 

 opportunities for the CUPA to demonstrate exemplary implementation at 
the CUPA office 

 development of the “Preliminary Summary of Findings” at the CUPA 
office, and  

 conducting the performance evaluation exit briefing at the CUPA office 
We anticipate that the “hybrid” performance evaluation process will be finalized 
and implemented in 2019. 
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Comment #: 21 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 8: Performance 
Evaluations 
§15330. Evaluation of 
CUPAs and PAs. 
(a)(2) 

Bill Jones, Chief 
County of Los Angeles Fire Department 
Health Hazardous Materials Division 
Certified Unified Program Agency 

Comment: “It may be better in some cases if the State agency with program responsibilities 
performs the triennial performance evaluation at the request of the CUPA.  We 
also do not believe it makes sense for the State agency and CUPA to perform an 
evaluation. 

(2) The Secretary may assess the performance of a PA if in agreement with or 
at the request of the CUPA.” 

CalEPA 
Response: 

The addition of the proposed language will not be included as “at the request of” 
can also be interpreted as “in agreement with.”  

Comment #: 22 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 8: Performance 
Evaluations 
§15330. Evaluation of 
CUPAs and PAs. 
(b)(1) 

Nicholas Crain, REHS, Program Chief 
Riverside County  
Department of Environmental Health 
Hazardous Materials Management Branch 

Comment: “Add ‘not obtained by staff from CalEPA or state agencies with Unified Program 
responsibilities’ so that it would read:  

(1) The Secretary will send a notification letter to the CUPA that informs the 
CUPA a performance evaluation will be conducted and requests 
information from the CUPA, including, but not limited to, administrative 
documents, policies and procedures, information not available in CERS, 
and facility file information not obtained by staff from CalEPA or state 
agencies with Unified Program responsibilities.” 

CalEPA 
Response: 

We accept this recommended change to the regulatory text as a reasonable point 
of clarification, and have revised the wording accordingly. 

Comment #: 23 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 8: Performance 
Evaluations 
§15330. Evaluation of 
CUPAs and PAs. 
(b)(2) 

Nicholas Crain, REHS, Program Chief 
Riverside County  
Department of Environmental Health 
Hazardous Materials Management Branch 

Comment: “Remove ‘if necessary,’ so that it would read: 
(1) To conduct the CUPA performance evaluation, the Secretary and state 

agencies with Unified Program responsibilities will review documents and 
information including, but not limited to, materials provided by the CUPA 
as requested in the notification letter, CERS data, materials from previous 
performance evaluations, the original application for certification, and if 
necessary, information reviewed onsite at the CUPA office(s).” 
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CalEPA 
Response: 

We accept this recommended change to the regulatory text as a reasonable point 
of clarification, and have revised the wording accordingly. 

Comment #: 24 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 8: Performance 
Evaluations 
§15330. Evaluation of 
CUPAs and PAs. 
(b)(3)(A) 

Bill Jones, Chief 
County of Los Angeles Fire Department 
Health Hazardous Materials Division 
Certified Unified Program Agency 

Comment: “Don’t understand the need for both ‘oversee or accompany’. 
(A) Oversee or aAccompany CUPA personnel during scheduled facility 
inspections to verify inspections are conducted in accordance with applicable 
requirements.” 

CalEPA 
Response: 

We accept this recommended change to the regulatory text as a reasonable point 
of clarification, and have revised the wording accordingly. 

Comment #: 25 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 8: Performance 
Evaluations 
§15330. Evaluation of 
CUPAs and PAs. 
(b)(4) 

Nicholas Crain, REHS, Program Chief 
Riverside County  
Department of Environmental Health 
Hazardous Materials Management Branch 

Comment: “Add ‘in-person’ so that it would read: 
(4) The Secretary and state agencies with Unified Program responsibilities 

shall conduct in-person meetings with CUPA personnel to review and 
discuss the findings of the performance evaluation.” 

CalEPA 
Response: 

Inserting ‘in person’ as a descriptor of the meetings to be held between state 
agencies with Unified Program responsibilities and CUPA personnel limits the 
ability to conduct meetings that are not held in person.  The “hybrid” 
performance evaluation process which CalEPA is actively working with Unified 
Program state agency representatives and the Evaluation Workgroup (which 
consists of state agency representatives and CUPA representatives) to develop 
will incorporate in person meetings with CUPA personnel for review and 
discussion of findings of the performance evaluation. 
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Comment #: 26 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 8: Performance 
Evaluations 
§15330. Evaluation of 
CUPAs and PAs. 
(b)(5) 

Bill Jones, Chief 
County of Los Angeles Fire Department 
Health Hazardous Materials Division 
Certified Unified Program Agency 

Comment: “We need a reasonable time frame for CalEPA to provide the CUPA with a final 
report. 

(5) The Secretary will shall provide the final performance evaluation findings 
to the CUPA, in writing, within 60 days after the date of the final review of 
the performance evaluation, with identified deficiencies and specified 
timeframes for associated corrective actions, program observations and 
recommendations, and examples of outstanding program implementation, 
when applicable.” 

CalEPA 
Response: 

Though CalEPA recognizes and acknowledges the need for CUPAs to receive the 
final evaluation findings in a timely manner, the addition of “within 60 days after 
the date of the final review of the performance evaluation” (which is the exit 
briefing) limits the opportunity to develop the final report as well as to discuss 
findings that may be reconsidered or further disputed following the exit briefing.   

Comment #: 27 

Date Submitted: Relative Section: Submitted By:  

December 18, 
2017 

Article 8: Performance 
Evaluations 
§15330. Evaluation of 
CUPAs and PAs. 
(d) 

Bill Jones, Chief 
County of Los Angeles Fire Department 
Health Hazardous Materials Division 
Certified Unified Program Agency 

Comment: “The annual ‘PA review’ is not, and has never been intended to be a full 
performance evaluation but a review of audit information to ensure inspection 
frequencies and other reported activities are being maintained.  There seems to 
be a misunderstanding that the annual PA review includes a full performance 
review process.  In LA County, this has been the way it has been done since the 
inception of CUPAs.  This untimely and undue burden to LA County with its 
multiple performance reviews is unnecessary and not consistent with the 
foundational discussions.  Nothing has occurred to my knowledge to warrant this 
much attention unless for cause. 

(d) The CUPA shall evaluate its PAs on an annual basis at the time of the self-
audit pursuant to section 15280 of this chapter or as necessary to maintain 
standards required in Health and Safety Code HSC chapter 6.11, the statutes 
governing specific program elements, and the specific performance 
standards established in regulation by the Secretary or the state agencies 
responsible for overseeing one or more of the program elements with Unified 
Program responsibilities.  Once every three years a CUPA shall conduct a 
performance evaluation using similar processes including document reviews 
and processes in Section 15330(b)(3) above.” 
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CalEPA 
Response: 

The additional proposed regulatory text, “Once every three years a CUPA shall 
conduct a performance evaluation using similar processes including document 
reviews and processes in Section 15330(b)(3) above.” will not be included at this 
time as it is outside the scope of this proposed rulemaking.  However, CalEPA will 
prepare a regulatory rulemaking package in 2018 and we encourage submission 
of the proposed text to CalEPA during the 2018 regulatory rulemaking.   

 

Division 3 Subdivision 1 (Data Dictionary) 

Comment #: 28 

Date Submitted: Relative Section: Submitted By:  

December 15, 
2017 

Data Field ID’s: 
422-1, 422-2, 422-3, 422-
4, 422-5, 422-6, 422-8, 
422-9, 422-10, 422-99, 
422-99a 

Information Description 

Angela Samayoa 
City of Long Beach 
Department of Health and Human Services 
Certified Unified Program Agency 

Comment: “…regarding an err (sic) in the data library language that is substantive.  I can see 
keeping the statement in the following field IDs due to the fact that non-
petroleum USTs and any non-contributing petroleum UST would not have access 
to the clean-up fund.  CHSC 25292.2 requires that ALL owners and operators of a 
UST system (defined as storing a hazardous substance) shall maintain evidence of 
financial responsibility.   
 
The more correct statement for all ID #’ is that ‘Federal or State agencies are not 
required to demonstrate Financial Responsibility.’ 

 
Method(s) used by owner and/or operator in meeting the Federal and State 
financial responsibility requirements.  Federal or State agencies are not 
required to demonstrate Financial Responsibility.  USTs owned by any 
Federal or State agency as well as nonpetroleum USTs are exempt from this 
requirement.  
False” 

 
Hazardous substance USTs are not exempted or excluded federally in 280.10 or 
280.90 [Code of Federal Regulation, Title 40, Chapter 1, Subchapter 1 , 280.60], 
just not mentioned in subpart H.  Hazardous substance USTs are clearly included 
in subpart F and are also mentioned in the federal publication on financial 
responsibility for USTs 

CalEPA 
Response: 

CalEPA will prepare a regulatory rulemaking package in 2018.  CalEPA and the 
State Water Resources Control Board will address the suggested revisions at that 
time. We will not be making the suggested revision to the regulatory text at this 
time as it is outside the scope of this proposed rulemaking. 
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Comment #: 29 

Date Submitted: Relative Section: Submitted By:  

December 15, 
2017 

Data Field ID’s: 
422-2, 422-3, 422-4, 422-
5, 422-6, 422-10, 422-99, 
422-99a 

Element 

Angela Samayoa 
City of Long Beach 
Department of Health and Human Services 
Certified Unified Program Agency 

Comment: “Strike the word “Petroleum” in the Element Column: 
 
‘Petroleum UST Financial Responsibility Code = …’ 

 
Clearly ‘Petroleum’ should remain on items 422-8, 422-9, and 422-10 as they 
relate to use of the State Fund or any combination thereof as a mechanism. 

CalEPA 
Response: 

CalEPA will prepare a regulatory rulemaking package in 2018.  CalEPA and the 
State Water Resources Control Board will address the suggested revisions at that 
time.  We will not be making the suggested revisions to the regulatory text at this 
time as it is outside the scope of this proposed rulemaking. 

 
 
CalEPA received no further comments during the 15-Day Public Notice and Comment 
Period (March 14, 2018 through March 28, 2018). 

 
ALTERNATIVES THAT WOULD LESSEN ADVERSE ECONOMIC IMPACT ON SMALL 
BUSINESS 
CalEPA has determined that though the proposed regulations will have a minimal 
economic impact on regulating agencies and regulated businesses, it is not considered to 
be a significantly adverse economic impact.  No alternatives were proposed to CalEPA 
that would lessen any economic impact on small business. 
 
DETERMINATION OF ALTERNATIVES 
CalEPA invited interested persons to present alternatives to the proposed regulations at 
the various Title 27 Rulemaking Workshops, during the 45-Day and 15-Day Public 
Comment Periods, and at the scheduled public hearing on December 18, 2017.  However, 
no alternatives were offered or brought to the attention of CalEPA.   
 
CalEPA has determined that for each of the amendments to Title 27, no alternative would 
be considered as effective in carrying out the implementation of the Unified Program. 
 
The majority of the proposed regulations improve the clarity and consistency of Title 27 
and such consistency and clarity will allow for more effective protection of the public 
health and safety and the environment by the CUPAs and the Unified Program state 
agencies.  It is the opinion of CalEPA and the state agencies with Unified Program 
responsibilities that no other reasonable alternatives will be: 

 more effective in carrying out the purpose of clarifying and making consistent the 
existing language  
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 as effective and less burdensome to affected regulated businesses and regulators  
 more cost-effective for regulated businesses and regulators, and 

 equally effective in implementing the statutory requirements of the Unified 
Program. 

 
Regarding §15188 Reporting Requirements- Business Responsibilities and  
the Trade Secret Disclosure Form (Appendix C), CalEPA has not been able to identify a 
more practical and capable alternative for regulated businesses to effectively substantiate 
a trade secret as part of the Hazardous Material Business Plan CERS submittal other 
than uploading a completed TSD form and for the CUPA to validate the completeness of 
each TSD form for each chemical and/or mixture claimed as trade secret. 

 
Regarding §15240. State’s Surcharge Responsibilities (i.e., establishment of the Refinery 
Safety Unified Program surcharge component). Because the surplus of the CUPA 
oversight surcharge can no longer fully source the costs of the implementation of the 
Refinery Safety Program and the efforts of the Refinery Safety Officer, and because these 
expenses cannot be funded with the CalEPA general fund budget or state of California 
general fund budget, CalEPA has no other alternative than to establish a Refinery Safety 
surcharge under the authority of Health and Safety Code, division 20, chapter 6.11, 
section 25404.5(b)(1). 

 
Regarding §15330. Evaluation of CUPAs and PAs, CalEPA strongly supports the 
development of a CUPA performance evaluation process that incorporates a remote 
assessment of administrative documentation and California Environmental Reporting 
System data.  At the office of the CUPA, Unified Program evaluators will review select 
regulated facility file documentation and accompany inspectors into the field to observe 
and evaluate inspection practices.  Combining the remote assessment of documentation 
and data and conducting a portion of the CUPA performance evaluation at the CUPA 
office will best achieve the overall goal of CalEPA in protection of the health and safety of 
the environment and the people of California and will further ensure harmonization in the 
implementation of the Unified Program among state and local regulating authorities.    
Furthermore, utilizing CERS data to the extent possible to assess each CUPA’s 
performance is practical for the Unified Program evaluators and the CUPAs, as that 
information is readily accessible, accurate, and relevant to the performance evaluation 
process.  CalEPA has identified no reasonable alternative. 

 
 
 
 
 
 
 


