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TORT VERBER SALAZAR (SBN 213636)
District Attorney of San Joaquin County ~ ~ -
CELESTE KAISCH (SBN 234174)
Deputy District Attorney
222 E. Weber Ave., Rm. 202 ~~~~ ~~~~~~
Stockton, CA 95202
Phone: (209) 468-2400 - - -- --
Facsimile: (209) 468-0314
e-mail: celeste.kaisch@sjcda.org

Attorneys for Plaintiff

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN JOAQUIN

PEOPLE OF THE STATE OF CALIFORNIA, )

Plaintiff, )

vs. )

MCLANE COMPANY, INC., a Texas )
Corporation, `V )

Defendant. )

Case No. 39-2014-00319887-CU-TT-STK

NOTICE OF ENTRY OF JUDGMENT
(H&S §25181, §118325, B&P §17203, etc.)

TO ALL PARTIES APPEARING HEREIN AND THEIR ATTORNEYS:

PLEASE TAKE NOTICE that a Stipulation For Entry Of Final Judgment And Permanent

Injunction in the above action was entered by the San Joaquin County Superior Court Clerk's

Office on January 5, 2015. A copy of this Stipulation For Entry Of Final Judgment And Permanent

Injunction is attached to this Notice of Entry of Judgment.

Dated: January 26, 2015 TORI VERBER SALAZAR
DISTRICT ATTORNEY

CELESTE KAISCH
Deputy District Attorney
Environmental Prosecutions Unit

NOTICE OF ENTRY OF JUDGMENT
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r. .

JAMES P. WILLETT ~ ~ ~ _, _ ~. r'i~
District Attorney of San Joaquin County l~ ~~ y _ .
DAVID J. IREY, SBN 142864 ~; ̀~;'~, ;; ~ .' . - , ` . ̀  ,
Special Deputy District Attorney r: ~ F , 3 ' `°°~~'
CELESTE KAISCH, SBN 234174 _-C~'A~~~ ~;~~~~~~~~~
Deputy District Attorney
222 E. Weber Ave., Room 202
Stockton, CA 95202
Telephone: (209) 468-2400
Facsimile: (209) 468-0314

..

PAUL ZELLERBACH
District Attorney of Riverside County

DALE C.HOY II, SBN 226182
Deputy District Attorney

3960 Orange Street, First Floor
Riverside, California 92501-3707
Telephone: (951) 955-5400

TONY RACKAUCKAS
District Attorney of Orange County

JOSEPH P. D'AGOSTINO, SBN 115774
Senior Assistant District Attorney

WILLIAM G. FALCON, SBN 190986
Deputy District Attorney

401 Civil Center Drive West
Santa Ana, CA 92701
Telephone: (714) 834-3600

Attorneys for Plaintiff,
The People of the State of California

[Additional Plaintiff's Counsel Continued on Exhibit AJ

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN JOAQUIN

THE PEOPLE OF THE STATE OF
CALIFORNIA,

v.

MCLANE COMPANY, INC., a Texas
Corporation,

Case No. 39-2014-00319887-CU-TT-STK

STIPULATION FOR ENTRY OF FINAL
Plaintiff. ~GMENT AND PERMANENT

INJUNCTION

Action Filed: December 23~ 2014

Judge: Honorable Barbara A. ICronlund

Dea~artment: 11

Defendant.

STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION
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~VHEE2EA~, this Siipu[ation for Entr}~ Of F1112I JU(iallleilt 311CI P~CIIIallell~ Il1fUllC~tOtl ~~~FI113I

Jud~Ill~ilC"} is entered into b}~ Plaintiff, the Feopie ofthe Siate of California (`'t~eople") ane~ Defendant

I~~IcLane Company%, Inc. ("Defendant" or "McLane"} by Their respective aitorneys. The People and

Defendant sl~al! be refierred to collectively as "Parties." The Parties (lave stipulated and consented to the

entry of this Final Judgment prior to trial. The Parties have agreed to settle the above captioned matter

without fiu-ther litigation, as set forth Uelow.

AND WHEREAS, the Court finds that the settlement between the Parties is fair and in the public

~ interest;

NOW THEREFORE, upon the consent of the Parties, it is hereby ORDERED, ADJUDGED,

AND DECREED:

FINAL JUDGMENT AND PERMAIV-ENT INJUNCTION ON CONSENT

1. JURISDICTION

The Parties stipulate and agree that the Superior Court of California, County of San Joaquin, has

subject matter jurisdiction over the matters alleged in this action and personal jurisdiction over the Parties

to this Final Judgment.

2. SETTLEMENT OF DISPUTED CLAIMS

This Final Judgment is not an admission or denial by Defendant regarding any issue of law or fact

in tl~e above-captioned matter or any violation of any law. The Parties enter into this Final Jud~nent

pursuant to a compromise and settlement of disputed claims, as set forth in the Complaint filed in this

action for the purpose of furthering the public interest. The People believe that the resolution einUodied

in this Final Judgment is fair and reasonable and fulfills the People's enforcement objectives; and that

except as provided in this Final Judgment, no fiu-tlier action is ~~arranted concerning the allegations

contained iu t11e Complaint. Defendant agrees that this Final Judgment is a fair and reasonable resolution

of the matters alleged in the Complaint.

All Parties have stipulated and consented to the entry of this Final Judgment prior to the taking of

any proof, and ~~vithout trial or adjudication of any fact or la~v herein. The Panties also waive their right to

appeal.

STIPULATION POR ENTRY OF FINAL JUDGI~9ENT ~aND PERi~~IANENT INJUi~CTION
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3. DEFII`•IITIONS

Except ~~here other~~~15~ eliliZSSI}~ defined in this Final .fud~lll~ll~, all Terms shall be interpreted

consistent with the Hazardous ~?Jaste Control La~v, Healih and Safety Code Sections 2~ 100-2~2~~.2; and

the Medical Waste I~~Iaiia~ement Aci, Health and Safety Code sections 1 17600-118360; aild the

regulations promulgated under these sections.

"McLane Operations" means any facility including, but not limited to the twelve (12) distribution

centers (hereinafter "Facilities") which service retail stores, restaurants and other third party distribution

and food service customers, as well as the h~actor trailers owned, operated, or leased by Defendant and

used to transport products and materials to and from such Facilities, that as of July 15, ?014, are owned,

operated, licensed, leased or serviced by Defendant or its subsidiaries. The distribution centers are:

a. Meadowbrook Meat Company: 500 Burning Tree Lane, Fullerton, California

b. Meadowbrook Meat Company: 800 Mellon Avenue, Manteca, California

c. Meadowbrook Meat Company: 1051 North Wineville Avenue, Ontario, California

d. Meadowbrook Meat Company: 5675 Sunol Boulevard, Pleasanton, California

e. Meadowbrook Meat Company: 9408 Richmond P1., Rancho Cucamonga, California

f. Meadowbrook Meat Company: 149 Columbia Avenue, Riverside, California

g. Meadowbrook Meat Company: 1050 Palmyrita Avenue, Riverside, California

l~. Meadowbrook Meat Company: 6300 Sycamore Canyon, Riverside, California

i. McLane Tracy: 800 E. Pescadero Drive, Tracy, California

j. McLane Pacific: 3876 E. Childs Ave., Merced, California;

k. McLane Southern California: 4472 Georgia Blvd., San Bernardino, California; and

1. McLane Riverside: 148li Meridian Parkway, Riverside, California.

The Facilities shall not be to the exclusion of any locations that may have been inadvertently omitted,

where the Parties agree in writing that an omitted location should be included. As to any locations that

have been omitted, Defendant shall provide the folIo~~-ing to the People within thirty (30) days after the

omission comes to the attention of Befendani: (a) written notice of such additional locations; and (b) to

the best of Defendant's k~~o«~ledge and belief, copies of any notices of violation ad d/or jovernmental

STIPULATIO\T FOR ENTRY OP FII~tAL JUDGMENT AND PCR1~f~.NG\T INJUI~ICTION
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inspection repoE~ts applicable to such Iocaiioi~s thai have been recei~~ed Uy that locatioli since i~~[ay ?,

200%, to she date of entry of ibis Tii121 Jud~~nent. If after the people [iavz had sufrici~~lt time «~ithin

~~-hicl~ to review the alleged reason for ilie omission aild after Defendant leas esiabtished to the

satisfaction of the People that the omission «gas inadvertent, the Parties shall agree in ~vritii~g That tI~e

additional locations) be included in the Final .Tudgnlent.

"Certified Unified Program Agency' or "CUPA" is an agency certified by the California
I

Environmental Protection Agency pursuant to the requirements of Chapter 6.11 of the Health and Safety

Code and California Code of Regulations, Title 27, Sections 15100-16150 to implement certain state

environmental programs within the local agency's jurisdiction.

"Participating Agency" means an agency that leas been designated by the CUPA to admi~iister one

or more state environmental programs on behalf of the CUPA.

"Hazardous Item" means any product that ~~ould have to be managed as a I~azardous waste, as

defined by Health and Safety Code Section 25117, if discarded as defined by California Code of

~ Regulations, Title 22, section 66261.2.

4. INJUNCTNE RELIEF

Pursuant to the provisions of Healih and Safety Code sections 2~ 181 and 118325, and Business

and Professions Code section 17203, and subject to Paragraph 23 beIo~~v, Defendant shall comply t~ith

the Hazardous Waste Control Law, Health and Safety Code Sections ?5100-25258.2; the Medical Waste

Management Act, Health and Safety Code Sections 117600-11860; and the applicable regulations

promulgated under these chapters, to the extent that these provisions apply to McLaue's business

operations at its Facilities. Failure to comply with this injunction or any of the specific additional

injuiletive provisions that follow, may subject Defendant to sanctions, including, but riot limited to,

contempt and/or additional penalties. Paragraph 15, below, applies to any application or motion for

failure to comply with the injunctive provisions of this Final Judgment.
4.1 S~eci~c Iniun€tive Provisions

Defendant shall comply with each of the follo~~vin~ provisions at and from the Facilities to t11e

extent that these provisions a~iply to McLaile's business operations at its Facilities:

~.l.a. Defendant shall not dispose; or cause the disposal of, any hazardous ~~~aste at a point not
3

STIPULATION FOR ENTRY OF E'INAL JUDGMENT AND PER\~AN~NT INJUNCTION
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autl~o~~ized o~- ue~~mitted by IIIZ De~7aCti11211t 0~ TO11C SUUSt311CZS COI1tCOI ~~~D~TSC"}., in violation of I-~eafti~

c~''. S3fZ~V Code sz~tiotl ?~ t 89, i~l~ludi~tQ, «'Itl1011f IIf11It3T1011, t0 all) tI"1SI1 CO111~1CiOl'. ClLllil[~St~C. d!'3ill,

sulk, or Toilet at any of the Facilities, or onto the surface or substn~face of the around at any unauthorized

location, or at a landfill or transfer station clot authorized to receive hazardous «paste.

4.l .b. Defendant shall not h•ansport, transfer custody of, or cause to be transported, any

hazardous waste unless the transporter is properly licensed and registered to do so, as required by Health

& Safety Code section 25163. This prohibition includes, ~~vithout limitation, the transportation of any

hazardous waste by a person that is not properly licensed and registered to transport hazardous waste on a

tractor and/or trailer owned or operated by Defendant.

4.1.c. Defendant s11a11 not transport, or cause to be transported, any hazardous waste to an

unauthorized location, in violation of Health &Safety Code section 25189.5. Noh~ithstauding this

specific injunctive provision, Defendant may lawfully transport products and packages that contain

hazardous materials which have spilled or leaked during the course of transportation, and which have

been mitigated to contain such spill or leak, to the McLane Facility from «hich the tractor trailer

~~ transporting such hazardous material originated.

4.1.d. Defendant shall not transport, or cause to be transported, any item that would be

considered hazardous in California pursuant to Chapter 11 of Title 22, Division 4.5 of the California

Cade of Regulations, as part of its "reverse lo;istics" process to centralize the management of returned

items at distribution centers owned by Defendant and/or consolidation facilities owned by a third party,

unless pursuant to a contractual agreement expressly providing for tl~e return of the item to the item's

manufacturer or the manufacturer's designated agent (so long as the item is in sufficiently good condition

that it may be donated, resold, reused, or recycled in a manner that does not constitute discard, pursuant

to California Code of Regulations, Title 22, section 66261.2), or unless the item is in sufficiently food

condition that it may be donated, resold; reused, or recycled in a manner that does not constitute discard,

pursuant to California Code of Regulations, Title 22, section 66261.2.

4.1.e. Defendant shall comply with the California. Medical Waste Management Act, Health and

~ Safety Code section 117600, et seq

=~
STIPUL.-~'CION FOF~ ENTRY OF FINAL JUDGA4ENT AND PERI~4ANENT INIUNCT[ON
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-~,~ Rey ei•se Di~tril~utia~t af' Pl~a►-n3aceuticaI~:

~.~.~1. ~~a11111111Q tllI'ee ~~~ I110IIt~lS aftel' Zlltl'y Of t121S hiIIa~ ~LIC[~111e1]t, ~ZfZ11C{c9111 SIl~~~ IRlticl~Z

~'~'01'~C ~'~~ith approp~ iate stakell01de1"S Tl'011l vtlS131eSS al1CI ~OVel'lllllZllt, ll1CIUCI[ll~ Ile U.S. EIl\%]1'01111121]~3I

Protection Agency, the U.S. Focd and D~•uQ Admiiiistratio~~, DTSC, and California Department of P~iblic

Health, and thereafter either directly or through trade associations or informal coalitions of interested

parties, undertake to promote federal regulatory reform regarding the proper management of non-

dispensablepharmaceuticals, including over-the-counter medications, through reverse distribution. Such

work shall include coordination and communication ~vitli national retail trade associations. Progress on

such work shall be included in the status reports required by Paragraph 22 below.

4.2.b. During the term of this Final Jud~nent, the People shall only pursue a violatio~l of this

Final Jud~nent or applicable law regarding the reverse distribution of such non-dispensable

pharmaceuticals if Defendant has failed to demonstrate reasonable diligence in performing work on the

federal regulatory reform described in subparagraph 4.2.a aUove. Nothing herein shall prevent the People

from pursuing appropriate enforcement of this Final Judgment or applicable la~~r regarding the reverse

distribution o£

1. Non-dispensable pharmaceuticals for acts or omissions occurring on or after ninety

(90) days following receipt by Defendant of written notice as provided by Paragraph 8 of their

intent to do so, or;

2. Non-dispensable over-the-counter drugs for acts or omissions occurring on or after

one hundred eighty (180) days following receipt by Defendant of written notice as provided by

Paragraph 8 of the People's intent to do so.

The Parties shall attempt to resolve any such dispute by means of good faith informal

negotiations.

5. CIVIL PENALTIES, SUPPLEIVI~NTAL ENVIl201eTMENTAL PROJECTS, COSTS,

AND ENHANCED EI~]VI~ONNIENTAL COMPLIANCE EFFORTS

Defenda~it shall, in accordance with this Final Judgment, pay Civil Penalties, fiord the

Su}~plemental Enviroiunental Projects provided fog• in this Final Judgment; and l ay costs, in the total

amount of T~~ ~~.J1~tIl~~~ ~~ T'HI~'~'Y-TI~~ '~"~~USt~1~i~ ~~~,L~.~S (~3~s,0OQ.Q(~~. Said
s

STIPUL~TIO;~ FOR E;~TRY OF FINAL .IUDGIvI~NT AND PERMANENT 1N.IUI~ICTION
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payments may ve ~~lade Icy C~usiness or cashier`s check and si~a{(tie made as set forih in paragraphs ~.Z,

~.2, and ~.4 Lelo~:%. ~n entr}~ of this Final JunUi~sent, Defenda~lt sllal( deii~~er all required pa} menu to tl~e

D1St1'IC`L.ALt03'11Z~j~'s Dr ice for ~hz Coun~y of San 7oaquin, afiiention: David J. Trey, Special Lepuiy District

attorney, for distribuiion pursuani to the terms of this Final ludgmeni.

~.1 CiE~il Penalties

Defendant shall pay ONE HU1~ttDIaED AND FIFTY THOUSAND DOLLARS ($150,000.00)

as civil penalties pursuant to Business and Professions Code section 17206, to the prosecuting

agencies/regulatory agencies identified in, and in accordance with the ternis of, Exhibit S, attached.
~.2 Supplemental Environmental Proiects

Defendant shall pay ONE HUNDRED AND FIFTY THOUSAND DOLLARS ($150,000AO)

for supplemental environmental projects identified in, and in accordance with the terms of, Exhibit C,

attached.
5.3 Enhanced Environmental Compliance Efforts

As part of its "reverse to~istics" system, Defendant routes certain products fi~oin its McLane

Southern Califoi-~~ia and Pacific facilities to a third-party consolidator that manages those products in

conformance with a "disposition code" established by the product's manufacturer and contained in a

contract between a manufacturer and the Defendant. Beginning one (1) month after entry of this Final

Judgnleut, Defendant will review o~1 a monthly basis the disposition codes for all items it Handles that

would Ue considered hazardous in California pursuant to Chapter 11 of Title 22, Division 4.5 of the

California Code of Regulations. The purpose of this review is to ensure that a disposition code does not

instruct the third-party consolidator to destroy or discard a hazardous item such that the product would

have to be managed as hazardous waste pursuant to Health and Safety Code sections 2~ 100-25258.2. To

the extent that Defendant's revie~~ discovers a disposition code that instructs a consolidator to destroy or

discard a hazardous item (even if that item is not damaged or leaking and is able to be used for its

intended purposes), Defendant, after consultation with the item's manufacturer, will determine an

alternative disposition. This alternative disposition will tie to either return the hazardous item to the

i;~anufacture~ (if it is not dama~e~i or leaking) or to recycle, resell or Meuse it in a manner that does not

constitute discard; pursuant to Califor~iia Code of Regulatio~ls; Title 22, section 662612. For those
6

STIPUL_aT10N POR CNTRY OF FI1~rAL JUDGIv1ENT AND PERMANENT IN.tUNCTION
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hazardous items already lil TIlZ (70SS~SS1011 Of ille t1111'C~-1~11'i~' COI7SOIICI~t01'. DZt~I1QaIlt \~~ll~ II1Si1'L1Cf tI1Z

third-part}' consolidator not to destroy ̀1j10Se 1tZI1.S Lilltll all aI`Lel'ila`IIVZ CIISj~OSIf1011 IS C~~~el"I111I1ZCI. If 211

aIlEI'111f1Ve CIISi~OSIt1011 15 defel'i11111eCI ~Vlijllll =~-J Gays; Qefendant will instruct the Third-party COI1SOIf~atOP

to manage all hazardous items in conformance with thai determination. If an alternative disposition is

plot determined within 4~ days, Defendant ~~vill instruct the third-party consolidator to manage those

hazardous items as hazardous waste. Until that alternative disposition is determined and that

determination is communicated to the third-party consolidator, Defendant must manage each item

currently at its Facilities as a hazardous waste.

Defendant is currently working on a computer system that will automate this audit process and

review the disposition codes for each hazardous item on a more periodic basis. Once this automated

process is in place, a hazardous item with a "destroy-only" or "discard-only" disposition will be

automatically flagged and McLane will promptly and aggressively work with the manufacturer to change

its disposition or manage the item as a hazardous waste as descriUed in the previous paragraph. When

Defendant implements a fully functioning computer system that performs this automated review,

Defendant will inform the People in a status reports, defined in Paragraph 22. Defendant and the People

agree that when this automated process is implemented and when the Defendant informs the People,

Defendant will no longer be required to perform the monthly review described in tine previous paragraph.

In addition to reviewing disposition codes, McLane also agrees to conduct semi-annual internal

audits of the Damages and Returns Areas in each of its Facilities to verify that its employees are

complying with Injunctive Relief provisions included herein.
5.4 Reimbursement of Partial Casts of Investi6ation and Enforcement

Defendant shall pay THIRTY FIVE THOUSAND DOLLARS ($35,000.QO) for reimbursement of

attorney's fees, costs of investigation, and other costs of enforcement, to the entities identified in, and in

accordance with the terms of, ExhiUits D-1 and D-2, attached.

6. ENFORCEMENT OF FINAL 3UDGMEletT AND PENALTIES

The People may move this Court for additional relief for any violation of any provision of this

Final Jud~111eIZt Il1CIUd111~, but not limited to, contempt, additional injunctive provisions, or additional

i~e~ia(ties consistent with the provisions of this Final Judgment. Unless otherwise set forth herein, nothing
7

STIPULAT[ON FOR CNTRY Of F1NAL JUDGti1ENT AND P~RMAI~jENT INJUNCTION
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or remedies.

MATTERS COVERED► BY THIS FIl`~1f1L JUDGIi~TENT

7.1 This Final Judgment is a final and binding resolution and settleme►lt of all claims, violations

or causes of action expressly alleged by tine People in the Complaint or claims that could leave Ueen

asserted within the scope of the allegations set forth in the Complaint ("Covered Matters"), against

Defendant and its subsidiaries, affiliates and corporate parents, and each of their affiliates and parents,

Facilities, successors, heirs, assigns, and each of their respective officers, directors, partners, employees,

agents, representatives, property owners, and facility operators ("Entities Covered Uy Final Jud;ment").

The People further covenant not to sue the Entities Covered by Final Judgment for any Covered Mattes.

Any claim, violation, or cause of action that is not a Covered Matter is a ̀'Reserved Claim." Reserved

Claims include, without limitation, any violation that occurs after the Court's entry of this Final

Judgment. The People reserve the right to pursue any Reserved Claim, and Defendant reserves its

defenses against any Reserved Claim.

7.2 Any claims or causes of action by tl~e People against Defendant for performance of cleanup,

corrective action, or response action for any actual past or future release, spill, or disposal of hazardous

~~vaste or hazardous substances, universal waste, sharps waste, pharmaceutical waste, or photo ~~vaste with

silver, or any other material, substance, or waste, that is caused or contributed to by Defendant at or from

its Facilities, and any claims or causes of action for performance of cleanup, corrective action, or

response action celatin~ to Defendant's disposal of the same that are discovered by the People after

execution of this Agreement are Reserved Claims. For purposes of this Final Judgment, the term

"release" includes, but is not limited to, any spilling, leaking, ~UIllplll~, injecting, escaping, leaching,

dumping, or disposing into the enviroivnent.

73 In any subsequent action that maybe brou~llt by the People based on any Reserved Claim,

Defendant agrees that it will not assert that failizi~ to pursue the Reserved Claim(sj as part of this action

constitutes claim-splitting. This Paragraph does not affect any siaiute of limitations, if any, which may tie

applicable to any Reserved Claims) othec~vise e:~cluded fi~om this Final Judgment and does not prohibit
s

STIPULATION 1=0R Li~1TRY OP FINAL JUDG'~1~NT AND PERMANENT INJUI~'CTION
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applicable io airy Reserved Claim(s).

7.~ In the event litigation is tiled by an entity that is not a party to this action against Defendant or
4

any affiliates arising out of or related to a Covered Matter, Defendant may; within thirty (30) days

follo~vin~ service of such litigation, notify the People of such litigation. Upon such timely notice, the
6

People will undertake a good faith effort to determine whether the subsequent litigation is barred by the
7

terms of this Final Judgment and the principle of res judicata. If the People determine that the subsequent
8

litigation is barred by the terms of this Final Judgment and the principle of res judicata, the People may
9

appear in person or in ~~riting in such subsequent litigation to explain the People's view of the effect of
10

this Final Judgment on such litigation and the People will not oppose Defendant in arguing that the
11

subsequent litigation is barred by the principle of ~-es ja~dicata. No language in this paragraph will
12

prechide Defendant from asserting iii any subsequent litigation any and all ap~licaUle legal and equitable
13

defenses regarding compliance with any provision in this Final Judgment or the laws or regulations cited
14

in this Final Judgment or cited in the Complaint, including, but not limited to, ~~es jzrdicata.
15

7.5 The provisions of paragraph 7.1 are effective on the date of entry of the Final Judgment The
16

continuing effect of paragraph 7. i is expressly conditioned on Defendant's full payment of the amounts
17

due under this Final Judgment.
18

7.6 Paragraph 7.1 does not limit the ability of the People to enforce the terms of this Final
19

Judgment.
20

7.7 Defendant covenants not to pursue any civil or administrative claims against the People or
21

against any agency of the State of California, any cowlty or city in the State of California or any CUPA,
22

Partici}~ating Agency or local agency (collectively "Agencies"), or against any oftheir officers,
23

employees, representatives, agents or attorneys, arising out of or related to any Covered Matter;
24

provided, however, that if any Agencies initiate claims against Defendant, Defendant reserves any and all
25 - ..

rights, claims, demands and "defenses against such Agencies.
26

7.8 Any event that is beyond the control of Defendant and that prevents it from timely performing
~~

any obligation under Paragraphs 4 and ~ of this Final 3ud~ment, despite its best efforts to fulfill that
?s

obligation, is a "force majeure" event. The requirement that Defendant exercise its "best efforts io fulfill
9
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the obligation" includes the requirement that Defendant use its Liest e foi is to anticipate any ~oteniial

t0t'CZ t11a~~U1'e eVell`l a11CI LISA I~eSt eTt01'tS t0 addCeSS the elteCtS Ot all; ~JO`LZI1tlal fOl'C~ Illajeure event: (1 } as

ii is occtn-rin~, a~ld (2) folio«-ink the force iliajeure event, such that t[ie delay 1S 11111111]11ZZCI t0 the greatest

extent possible. "Force iliajeuce" does not include fu~a~ICial inability to fund or complete the obliaatioi~.

8. NOTICE

All submissions and notices required by this Final Judgment shall be sent to:

For the People:

David J. Irey
Special Deputy District Attorney
Office of the District Attorney of San Joaquin County
222 E. Weber Ave.. Room 202
Stockton, CA 95202
David.Irey@sjcda.org

For Defendant McLane:
Larry Parsons
Vice President, General Counsel
McLane Company, Inc.
4747 McLane Parkway
Temple, TX 76504

With a copy to:

Charles H. Abbott III, Esq.
Jenner &Block
633 W. nth Street, Suite 3600
Los Angeles, CA 90071
Chatibott@Jenner.com

Any Party may change its notice name and address by informing the other party in writing, but no

change is effective until it is received. All notices and other communications required or permitted under

this Fiti~al Judgment tlzat are properly addressed as provided in this paragraph are effective upon delivery

if delivered personally or Uy overnight mail, or are effective five (~) days following deposit in the United

States mail, postage prepaid, if delivered by mail, or the day that electronic mail is sent if sent before 5

p.m. to the electronic mail addresses of the designated recipients for notice concurrent ~~vith sending the

notice by overnight ►nail.
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26
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~. EFFECT' GF FIIi~AL JUDGI~~Z~~T

~?~C2(~~ 3S e~~~ress[y provided in this Final _1LIQ~QI11e11~., IlOtlllll~ Ill TI11S Fltla! ,~udament is intended

iiol- shalt it ve co~lstrued to precl~ide tt~e Peo~~le, or any state, county; o~ locai agency, department, board

or eniity, oc any CUPA, from exercising its authority under any Ia~or, statute or regulation. Except as

expressly provided in this Final Judgment, Defendai,t retains all of its defenses to tl~e exercise of tl~e

aforementioned authority.

10. LIABILITY OF THE PEOPLE

The People shall not be liable for any injury or damage to any person or }property resulting from

any act or omission by Defendant, or auy of its directors, officers, employees; agents, representatives or

contractors, in carrying out activities pursuant to this Final Jud~nent, nor shall the People be held as a

party to or guarantor of any contract entered into by Defendant, ifs directors, officers, employees, agents,

representatives or contractors, in carrying out the requirements of ibis Final Judgment.

11. NO WAIVER OF RIGHT TO ENFORCE

The failure of the People to enforce any provision of this Final Judgment shall neither be deemed

a waiver of such provision nor in any way affect the validity of this Final Judgment. The failure of t11e

People to enforce any such provision shall not preclude them from later enforcing the same or any other

provision of this Fival Judgment, subject to Paragraph 23. Except as expressly provided in this Final

Judgment, Defendant retains all defenses allo«ed by law to any such later enforcement. No oral advice,

guidance, suggestions or continents by e~ilployees or officials of any Party regarding matters covered in

this Final Judgment shall be construed to relieve any Party of its obligations under this Final Judgment.

12. FUTURE REGULATORY CHANGES

Noflling in this Final Judgment sha(1 excuse Defendant from meeting any more stringent

requirement that nay be imposed by applicable law or by any change in the applicable la~v. Except as to

Paragraphs 4.1.d and 42, to the extent any future statutoey ar regulatory chat~~e makes Defendant's

obligations less stringent than those provided for in this Final Judgment; Defendant may comply ~~vitti

those laws that require less stringe~it obligations i~l lieu of those set forth herein.

I1
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1~. AFPLICATIOI~I ~I~ F'II~~L JUDGll~~E~dT

Tl1is Final Jud~illeilt shall apply io aizd ̀ ue billdin~ upon the f eople aild upon De ei~da~li and its

OitICZI'S, dl1'ZC`LOI'S, Illa11~~21'S, c1171~I0}'~~5, 3a~i1tS, SL?CCZSS01'S ~[1C~ 2.SSI~IIS. NOl~llIl~ I11 t~71S Flll~l .jllQ~lll~llt

shall create pei~so~}al liability for Defendant's officers, directors, managers, employees or agents in their

individual capacity.

14. AUTHORITY TO ENTER FINAL JUDGMENT

Each signatory to this Final Judgment certifies that he or she is fiilly authorized by the party he or

she represents to enter into fllis Final Judgment, to execute it on Uehalf of the party represented, and to

legally bind that party.

I5. CONTII\'UING JURISDICTION

Tlie Court shall retai~i continuing jurisdiction to enforce the terms of this Final Judgment and to

address any other matters arising out of or regarding this Final Judgment. The Parties shall meet and

confer at least ten (10) days prior to the filing of any application or motion relating to this Final

Judgment, and shall negotiate in good faith in an effort to resolve any dispute without judicial

intervention; provided, however, that the ten (10) day period referenced above shall be shortened to five

(~) days regarding any alleged violation of Paragraph 4.1.a. of this Final Judgment. If the Parties are

unable to resolve their dispute after meet-and-confer discussions, any Party may move this Court seeking

a resolution of that dispute by the Court.

16. ABILITY TO INSPECT AND CQPY RECORDS AND DOCUMENTS

On reasonable notice, Defendant shall permit any duly authorized representative of the People to

inspect and copy records and documents as they deem reasonably necessary to determine compliance

~~vith the terms of this Final Judgment. Nothing in this paragraph is intended to require access to or

production of any documents that are protected from production or disclosure by the attorney-client

privilege, attorney work i~roduct doctrine, any other applicable privilege, defense, exeulption, or

inununity afforded to Defendant under applicable law, nor does it waive any of the objections or defenses

to ~~vhich Defendant ~~ould be entitled in responding to requesis for documents made by subi~oena or

other iorn~aI legal process or discovery. This oUligation shal(not require Defendant to alter its ~iormal

document-retention policies (including; but not liu~ited to, policies re~ardit~g backup tapes for electronic
12
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documents); provided. ho~~,ever., tl~ai Def~«dant's policies [111.15 CO111(JI~~ «till Hz3jiI1 lild S3ieLy Code

ChGpiers 6.~ aild 6.9~; Healih a~ld safety Code seciions 1 1 7600, et sen., and tllei~ ilil~)IZIllZllti116

re<7ulaiions as applicable. to the exieni those ~3rovisions apply to Dere~-tdnt~t's Facilities. The Parties agree

That Defendant may not be deemed in violation of this paragraph for failure to maintain such records

L1111eSS Defelld111t fa1~5 t0 elel'CISe Ie1SOI13v1e d111~eI1C0 111 1d1]11111S~e1'lll~ ~~IIS I'2COCC1 1'e~ellt1011 1'eClUll'eillellt.

Nothing in this paragraph is intended to limit the authority of any governmental agency to inspect

Defendant or its records and documents under applicable law.

17. PAYMENT OF LITIGATION EXPENSES AND FEES

Defendant shall make no request of the People to day its attorney's fees, expert t~itness fees and

costs and all other costs of litigation and investigation incurred to date.

18. INTERPRETATION

This Final Judgment vas drafted equally by all Parties. The Parties agree that the rule of

construction holding that ambiguity is construed against the drafting party shall not apply to the

interpretation of this Final Judgment.

19. COUNTERPART SIGNATURES

This Final Judgment maybe executed by the Parties in counterpart and signed and delivered by e-

mail or facsimile, which signatures shall have the same force and effect as an original signature.

20. INTEGRATION

This Final Judgment constitutes the entire agreement between the Parties and may not be

amended or supplemented eYCept as provided for herein. No oral representations have been made or

relied upon other than as expressly set forth herein.

21. MODIFICATION OF FINAL JUDGMENT

TIZis Final Judgment may be modified only on noticed motion by one of the Parties with approval

of the court, or upon written consent by all of the Parties and the approval of the court.

22. STATUS REPORTS

Beginning si1(6) months after entry ofthis Final Judgment, for as long as this Final Judgment

remains in effect, Defendant shall suUmit an annual status report to the People's representative listed in

Section 8 above. The status report shall: (1) Uriefl_y summarize the actions that Defendant has tai:en
13
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12

13

14

1S

16

17

18

19

2D

21

?~

2~

2~

~~

~'.

?;

dill"lllQ tllZ jiCZ~'lOUS 1'Za1' I11 OCdZI' t0 C0111i~I}' \Vliil 1~S Ovll~atI0I1S L11?CIeI' i111S FI111I .Illd~Illelli, ~~~ C~iSCIOSz

aI1C~ ~JI'OVIde COl)IeS Ot a(1,' f10`tiCES Of ~%lO~~.tI011 1}lat Deiendatlt Ilas ~ ecei~~ed pectait~i~lg to environmental

matters at its Facilities, and disclose any corrective meas~n~es Taken as a result; and (3} set forth any

l3ena(ties Defendant has paid to any ~overiunental agency for alleged noncompliance with any of the

aforementioned environmental statutes or regulations arising from its Facilities. Each status report shall

be signed by an offices or corporate level manager of Defendant authorized by Defendant to sign under

penalty of perjury that to the best of his or her knowledge Uased on information and belief and after

reasonable investigation the information contained therei~l is true and correct. Provided, further, that

Ueginning one (1) year after entry of this Final Judgment, and continuing for as long as this Final

Judgment remains in effect, Defendant shall, at the People's request, on an annual basis, meet to describe

to the People's representatives tl~e status of Defendant's compliance with Paragraph 4, 4.1, 42, and 5.3

of this Final Judgment, and any reverse logistics pro~cam Defendant may have in dace.

23. TERMINATION OF FINAL JUDGMENT

At any time after this Final Judgment has been in effect for five (5) years, and Defendant has paid

any and all amounts due under the Final Judgment, any party may provide notice to the Court (which

shall Ue served on all parties) that the injunctive provisions of this Final Judgment should expire and have

no further force and effect ("Notice of Termination"). The injunctive provisions of this Final Judgment

will be of no fiu-ther force or effect sixty (60) days thereafter, unless the People file a motion contesting

the expiration of any injunctive provisions within forty (40) days of receipt of the Notice of Termi«ation.

In the event that such motion is filed, none of the injunctive provisions of the Final Judgment contested

iii the People's motion will terminate pending tine Court's ruling on the motion. Tire People reserve the

right to contest termination exclusively on the grounds that Defendant has not suUstantially complied in

all material respects with the injunctive provisions of Paragraph 4.1 of the Final Judgment or has not

been reasonably diligent in pursuing the actions described in Paragraph 4.2.a, and to offer any evidence

relevant to such motion. Defendant reserves its ci~hts to respond io any ground raised in the People's

motion and to offer any evidence relevant to such motion. The injunctive provisions in the Final

Judgment ~vi11 expire and be of tlo further force or effect unless the Court (upon consideration of the

Parties' pleadings and arguments, if ally) determines that t[le expiration of the provision at issue ~~~ould
14

STIPULATION FOR ENTRY OP FINAL 7UDGh1ENT AND PERI~1ANENT Ii~~JLTNCTION



1
liOt UZ t11 1IlZ I11teCZSt Of ~UStIC~, v~C3LlSZ D~fZilQalil IlaS I1GL SU~S~~['1i13II\' complier in maierial respects

\\~lil1 ~11~ provision of Fara~raph -~.1 of the Final .iudailletlt 01' IlaS I10~ I7Zel1 ['eaS011aL7l\' C{I~iGelli ltl i~Ut'SLllll~

J the aCtIORS deSCCl~ed Ill Pal'2~l'8~)Il '~.~.a. The tel"I171R3t]OIl O~`illZ II1~Ll11Ct1Ve l~l"OVIS[Ol1S Oi the ~llla~

Judgment shall have no effect on Defendant's O~~l~at1011 t0 C011l~~y \~~ith the requirements imposed by

statute, regulation, ordinance, or la~~.

6
IT IS SO STIPULATED.

7
FOR THE PEOPLE:

8

9

10

11

12

13

14 
Dated: ~''Z 1~3~~ ̀~

15

16

17

18

19

20

21 
Dated: J .~ ~ '

22

23

24

25

26

27

2~ Dated:

JAMES P. WILLETT, District Attorney
County of San Jo~~1, State of California

J. IREY
District A

PAUL ZELLERBACH, District Attorney
County of Riverside, State of California

DALE C OY II
Deputy District Attorney

TONY RACKAUCKAS, District Attorney
County of Orange, State of California

Bv:
WILLIAM G. FALCON
Deputy District Attorney

15
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1
not be in the interest of justice, because Defendant has not substantially complied in material respects

witil~ the provision of Paragraph 4.1 of the Final 3udgmeiii or has not been reasonably diligent in pursuing

the aciions described in Paragraph 4.2.a. The tei~nination of the injunctive provisions of the Final

4
Jud~nent shall have no effect on Defendant's obligation to comply with the requirements imposed by

5
statute, regulation, ordinance, or law.

6
IT IS SO STIPULATED.

7
FOR THE PEOPLE:

8

0
I

1 0

11

12

13

14 
Dated:

15

16

17

18

19

20

Z1 
Dated:

22

23

24

25

26

~~

28 
,Dated• / e(~P~!'J~ ~ ~ o~~~y

JAMES P. WILLETT, District Attoi7ley
County of San Joaquin, State of California

Bv:
DAVID J. IREY
Deputy District Attorney

PAUL ZELLERBACH, District Attorney
County of Riverside, State of California

Bv:
DALE C. HOY II
Depuiy I3istrict Attorney

TONY RACKAUCKAS, District Attorney
County o ~ rage, State of California

~__

WI LIAM G. FALCON
Deputy District Attoi-~iey

15
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l Daied: 1"~~~ ~~t ~'~ { Zo ~ ~F

J

a

5

~ Dated:

7

8

9

10

11

12
FOR DEFENDANT:

13

14 Dated:

15

16

17 REVIEWED AS TO FORM AND CONTENT:

18 Dated:

19

?p

21

22

23

24 
IT IS SO ORDERED.

25
Dated:

26

27

2~
1~

L~R~~' IIU. h~10R~E, l7istrict ~ttes~iey
Cou~iy of Merced, Sta4e of Cali ornia

M1

ROBERT E. I~ICHO~-
Depuiy district Attoz7ley

MICHAEL A. RAMOS, District Attorney
County of fan Bernardino, State of California

Sy:
DOUGLAS POSTON
Deputy District Attorney

Bv_
LARRY PARSONS
GENERAL COUNSEL
MCLANE COMPANY INC.

By:
CHARLES H. ABBOTT III
JENNER &BLOCK
Attorney for MCLANE COMPANY INC.

Bv:
Judge of the Superior Court



1 Dated:

4

5

6 Dated:

7

8

9

10

11

12
FOR DEFENDANT:

13

14 Dated:

15

16

17 REVIEWED AS TO FORM AND CONTENT:

1 g Dated:

19

20

21

22

23

24
IT IS SO ORDERED.

25
Dated:

26

27

28

16

LARRY I~.1\~IQRSE, Distr?ct Attorney
County of Merced, ~ta~e of California

By:
ROBERT' E. NICHOLS
Deputy LZistrict Attorney

MICHAEL A. RAMOS, District Attorney
County of San ernardino, State of California

..~

By:
D O
Deputy District Attorney

Bv:
LARRY PARSONS
GENERAL COUNSEL
MCLANE COMPANY INC.

By:
CHARLES H. ABBOTT III
JENNER &BLOCK
Attorney for MCLANE COMPANY INC.

Bv:
Judge of the Superior Court
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1

Dated:
L

3

a

5

6

7

8

9

10
Dated:

11

12

1~ FOR DEFENDANT:

Dated: 12! ~~
15

16

17

18

lg REVIEWED AS TO FORM AND CONTENT;

ZO
Dated:

21

22

23

24
IT IS SQ QRDE~tED.

25

26 T~ated:

27

zs

LARRY 1~1`. ?-10 ZSE, Disi~ c.t rLtt~ine~~
County of I~-~ei•eed, State of Califoiz~ia

B y:
ROBERT E. NICHOL~
Depuf;j Disnict A~toriiey

NIICHAEL A. RAIb10S, Distt7ct Attorney
County of San Se~7iardino, State of Califo~~uia

By:
DOUGLAS POSTON
Deputy District Af~oLUey

By: / ~ t - G l/L
L~ Y P SONS
VP, GENERAL COUNSEL &
SECRETARY
iVICLANE COMPA~iY INC.

By:
CHARLES H. ABBOTT III
JENNER ~4c BLOCK,
Attoniey for MCLANE COMPANY INC.

BY:
3udge of the Superior Court

16
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I~zte~:

Dated:

FOR DEFENDANT:

LARkY D. MORSE, I3istrict At~cmey
Ccu~~y of Merced, State of CaIi~onia

~20DE~T E. NICHOLS
Deputy District A~tomey

MICHAEL A. RAMOS, District Attorney
County of San Berardino, State of California

Bv:
DOUGLAS POSTON
Deputy District Attorney

Dated: By:
LARRY PARSONS
GENERAL COUNSEL
MCLANE COMPANY INC.

-,

REVIEWED AS TO FORM AND CONTENT: J ~;

Dared: ~~~~01¢~~~ « a~ r-i BY~ ~ ',
C~ ES H. ABBOTT III
JENNER &BLOCK
Attorney for MCLANE COMPANY INC.

IT IS SO ORDERED.
_ .;~; a

Dated: ° ' By:
Judge of the Superior Court

16
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MICHAEL A. RAMOS
San Bernardino County District Attorney
Douglas Poston, SBN 176388
Deputy District Attorney
412 W. Hospitality Lane, Suite 301
San Bernardino, CA 92415-0023
Telephone: (909) 891-3330

LARRY D. MORSE II
Merced County District Attorney
Robert E. Nichols, SBN 100028
Deputy District Attorney
550 W. Main Street
Merced, CA 95340
Telephone: (209) 385-7381

EXHIBIT A

1



1 E~~I~IT' I~

~ ~I~1IL ~EI~~L. L L~5

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2p

21

t~~~€PE~ ~IVII ~~fFu~~I~S - ~FV@I ~CEP~~~f~S - Ci~'~I P€:fF~~~L~S - Tf3i~~ f?i ~YV€I

~~si~ess a~~d ~-~eai4~a ~~e~ ~e~1~I-~ aid ~'~~►al~~es ~'aic~
Professions

§17200 Penalties
Safefy Cade

§ZSSQO
safety Cady
§ 5189

to Agency

Penalties Penalties

Merced Co. District $7,500.00 -- -- $7,500.00
Attorney's Office

Orange Co. District $45,000.00 -- -- $45,000.00
Attorney's Office

Riverside Co. $45,000.00 -- -- $45,000.00
District Attorney's
Office*

San Bernardino Co. 7;500.00 -- -- 7,500.00
District Attorney's
Office

San Joaquin Co. 45,000.00 -- -- 45,000.QO
District Attorney's _
Office*~

Totals -Prosecutor 150,000.00 -- -- 150,000.00
Civil Penalties

RIVERSIDE Penalties: Business and Professions Code § 17200: 'Defendants" shall pay
$45,000.00 to the Riverside County District Attorney's Office as civil penalties for violations of
Business and Professions Code section 172Q0. Pursuant to Busuzess and Professions Code
section 17206(U), said ruin will be paid in the form of a check made payable to the Disfrict
Attorney, County of Riverside; sums to be distributed as follows: 100 percent will be deposited
into the consumer protection rosecution account in the General Fund of Riverside County.
*'~ SAN JOAQUIN Penalties: B&P 17200 Penalties shall be paid to the "Treasurer of San
Joaquin County". Penalties allocated to H&S 25500 shall be paid to the "San Joaquin Co.
District Attorney's Office". --

22

23

24

25

26

27

28

1
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1 EXHIBIT C

2 SUPPLEMENTAL ENVIRONMENTAL PROJECTS

-,

4 1. Environmental Protection Prosecution Fund. McLANE shall provide the amount of

5 Thirty Seven Thousand-Five Hundred Dollars ($37,500) to be used by the Craig Thompson

6 Environmental Protection Prosecution Fund ("CTEPP Fund") for purposes consistent with the

7 mission of the CTEPP Fund.

8 2. CUPA Forum Environmental Protection Trust Funds. McLANE shall provide the

9 amount of Thirty-Seven Thousand Five Hundred Dollars ($37,500) to the CUPA Forum

10 Environmental Protection Trust Fund, which is administered and to be used by the California

11 Certified Unified Program Agency (CUPA) Forum, for purposes consistent with the mission of

12 the Trust for the CUPA Forum.

13 3. California Hazardous Materials Investigators Association (CHMIA). McLANE shal

14 provide the amount of Thirty-Seven Thousand Five Hundred Dollars ($37,500) to be used by

15 CHMIA Board of Directors to fund scholarships for the annual training conference presented by

16 CHMIA.

17 4. Environmental Enforcement and Training Account. McLANE shall provide the

18 amount of Thirty Seven Thousand-Five Hundred Dollars ($37,500), made payable to the

19 "Secretary for California Environmental Protection Agency" for deposit in the Environmental

20 Enforcement and Training Account as set forth in Penal Code Section 14300 et seq., for purpose

21 consistent with the mission of the Environmental Enforcement and Training Act of 2002.

22

23

24

25

26

27

28
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2

3

4

5

6
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8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EXHIBIT D-1

COSTS

Agency Total Costs to Prosecutors

Orange Co. District Attorney's Office $1,250.00

Riverside Co. District Attorney's Offices $1,250.00

San Joa uin Co. District Attorney $3,500.00

San Bernardino Co. District Attorney's Office $2,500.00

Yolo Co. District Attorney's Office $1,500.00

Total -Costs $10,000.00

* 

RIVERSIDE Costs: "Defendants" shall pay $1,250 as costs to the Riverside County District
Attorney's Office. Said sum will be paid in the form of a check made payable to the District
Attorney, County of Riverside.

1
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EXHIBIT D-2

C4ST5

A6enc Total Costs to A6ency

Merced Co. — Division of Environmental Health $3000.00

Orange Co. — Environmental Health (*see below) $5000.00
Riverside Co. — De t. of Environmental Health $3,500.00

San Bernardino Co. —Fire Haz Mat $3,500.00

San Die o Environmental Health $5,000.00

San Joaquin Co. — Environmental Health Department $5,000.00

Total -Costs $25,000.00
* 

ORANGE: Five Thousand Dollars ($5,000.00) is resit icted to the Orange County Health
Care Agency/Enviromnental Health and is to be placed in a special revenue account. These
funds are to be used for the enhancements of the Hazardous Waste Program for special
projects and other uses as determined by the Director of Enviromnental Health. Said payment
shall be made in the form of a check made payable to the County of Orange/Auditor-
Controller.
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3

4
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6

7
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13
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28

PEOPLE OF THE STATE OF CALIFORNIA, )

Plaintiff, )

vs. )

MCLANE COMPANY, INC., a Texas )
Corporation, )

Defendant. )

I, ROXANE BRANNON, declare that:

Case No. 39-2014-00319887-CU-TT-STK

PROOF OF SERVICE BY MAIL
(CCP 1013, 2015.5)

I am employed in the County of San Joaquin, I am over the age of eighteen years and not a

party to the within entitled cause; my business address is: 222 East Weber Avenue, Room 202,

Stockton, California, 95202.

On the date set forth below, I served the NOTICE OF ENTRY OF JUDGMENT by

placing a true copy thereof enclosed in sealed envelope following ordinary business practices for

collection in San Joaquin County's outgoing mail system addressed as follows:

Charles H. Abbott III, Esq.
Jenner &Block
633 W. 5th Street, Suite 3600
Los Angeles, CA 90071

I am readily familiar with San Joaquin County's business practice for collection and

processing of mail with the United States Postal Service and said mail would be deposited with the

United States Postal Service sealed and postage fully paid at Stockton, California that same day in

the ordinary course of business.

I declare under penalty of perjury that the foregoing is true and correct, and that this

declaration was executed on January 26, 2015, at Stockton, California.

RO~ANE ~RANN~N


